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circumstances plaintiff was entitled to recover. Held, that the in- 
struction was erroneous, since if plaintiff failed to exercise that or- 
ordinary care and caution to be expected of him under the circum- 
stances, and such want of care contributed to the injury he was not 
entitled to recover. 

3. Same — Evidence — Sufficiency. — In an action against a street rail- 
road for injuries to one struck by a car while walking on the track 
in the nighttime, evidence considered, and held insufficient to war- 
rant a finding of a failure of proper care to furnish necessary lights 
on the car. 

4. Trial — Reopening Case After Close of Evidence. — The evidence 
for both parties having been closed there was no error in refusing to 
permit plaintiff to offer witnesses to prove facts concerning his case 
in chief, where it did not appear that the witnesses had been absent 
or ill, or that there was any surprise, accident, or mistake. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 159.] 



POPLIN'S ADM'X v. SOUTHERN RY. CO. 
June 14, 1906. 
[54 S. E. 45.] 

1. Trial — Demurrer to Evidence — Determination. — Under the rule 
applicable to a demurrer to the evidence, the testimony of a witness 
discredited by two witnesses to whom he had made contradictory 
statements, and the testimony of a witness inconsistent in itself and 
in conflict with his testimony before a coroner's jury should be dis- 
regarded. 

[Ed. Note. — For cases in point, see vol. .46, Cent. Dig. Trial, §§ 
355, 356.] 

2. Writ of Error — Record — Questions Presented — Pleading. — Where 
the evidence upon which a plea to the jurisdiction was overruled was 
not made a part of the record, the ruling was not reviewable on ap- 
peal. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, § 2910.] 



